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A CritiCAl First look At MyAnMAr’s 
new ArbitrAtion lAw   

Highlights of this note
 what changes with the new 

Arbitration law? 

 to which extent can Myanmar 
courts intervene in foreign 
arbitration?

 interim measures: by Myanmar 
courts or by the tribunal? 

 Can a foreign tribunal’s decision 
on jurisdiction or temporary 
measures be challenged in a 
Myanmar court? 

 what happens when a claim 
is lodged before a Myanmar 
court even though the contract 
provides in foreign arbitration? 

 Can two Myanmar-registered 
companies choose for arbitration 
overseas instead of arbitration 
with a seat in Myanmar? 

 Can two Myanmar-registered 
companies choose to have their 
contract governed by foreign law? 

 which disputes cannot be settled 
by arbitration in Myanmar?  

 Myanmar’s “public policy” exit

 what does this mean for the 
Myanmar situation? 

 is there anything you can do if a 
Myanmar court refuses to enforce 
your foreign award?  

the legal regime of foreign and 
domestic arbitration in Myanmar 
has been reset with an entirely 
new Arbitration law. now fully 
implementing the new york 
Convention in line with the Uncitral 
Model law, which ways remain for 
Myanmar courts to intervene in or 
support foreign arbitrations? 
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VDb loi (www.vdb-loi.com) is a leading 
legal and advisory firm focusing on helping 
clients achieve their investment objectives 
in emerging markets of south east Asia.  
with our affiliated companies, we have nine 
partners and over 100 lawyers and advisors 
in offices in Myanmar, Cambodia, laos, 
Vietnam and indonesia, with representatives 
in singapore and tokyo.

with over 40 lawyers and advisors in yangon 
and nay Pyi taw we are one of the leading 
firms  in Myanmar and are consistently 
ranked in the top tier by legal reference 
guides.

Having been joined by U Aye kya & 
Associates, a specialized Myanmar litigation 
firm comprising former magistrate and judge 
U Aye kyaw and a team of litigators, VDb 
loi offers a wide range of advisory services 
in connection with commercial disputes 
in Myanmar.  our disputes practice is 
strengthened by a team of foreign solicitors 
and lawyers with extensive experience in 
commercial, land and insolvency litigation. 
our firm maintains close collaborative 
relationships with the disputes practices of 
leading law firms in singapore, Hong kong 
and the United kingdom. we assist clients 
with disputes in a range of subject matters 
in Myanmar, including property, resources, 
labour and commercial contracts.     

Myanmar has early this year enacted 
an entirely new Arbitration law 2016 
(law 5/2016 – the Arbitration law) 
to replace the Arbitration Act 1944, 
thus implementing the new york 
Convention on the recognition and 
enforcement of Foreign Arbitral Awards 
of 1958 (“the nyC”). Although the 
Arbitration law by and large follows 
the Uncitral Model Arbitration law 
(“Uncitral Model law”), which reflects 
worldwide consensus on key aspects 
of international arbitration practice 
and procedure, it would be surprising if 
there were no special Myanmar points 
of attention. so, in this note we line up 
the strengths and weak spots of the 
new Arbitration law, and we examine 
just how far Myanmar courts can still 
interfere with foreign arbitration.   

What changes with the New 
Arbitration Law? 

Myanmar has now ratified the nyC 
without reservation. in a nutshell, for 
foreign arbitration, this means that:

- Parties can agree on arbitration 
for their commercial disputes and 
choose the seat of that arbitration 
to be overseas;

- if so, Myanmar courts must refer to 
such arbitration proceeding instead 
of hearing the case when any of the 
parties applies to the court;    

- Myanmar courts must recognise 
and enforce a foreign arbitral award, 
unless one of the limited grounds 
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for refusal in Article V of the new york 
Convention can be established (more 
on this below)…

- All other signatory countries of the 
nyC are under the same obligation 
to enforce, so you could take your 
award to any of nearly 160 states for 
enforcement.   

the Arbitration law implements these 
principles with clarity. the legal basis 
for settling disputes through foreign 
arbitration in Myanmar is finally there, and 
its, as far as we can tell right now, pretty 
much solid as in most nyC countries. 

To which extent can Myanmar courts 
intervene in foreign arbitration? 

the Arbitration law is not only about 
foreign arbitration, but also about 
arbitrations with seat in Myanmar. 
key provision s. 2 b) Arbitration law 
determines which provisions of the law 
apply to arbitration with a seat outside of 
Myanmar. 

Interim measures: by Myanmar 
courts or by the tribunal? 

the Arbitration law supports 
both (i) Myanmar courts enforcing 
interim measures issued by the 
tribunal, including in case of an 
arbitration with seat outside of 
Myanmar, and (ii) parties applying 
to Myanmar directly for such 
measures. 

A party can apply to a Myanmar 
court for various measures in terms 
of taking evidence, safeguarding or 
even selling property, appointing 
a receiver and other interim 
measures (s. 11 Arbitration law). 
However, the parties can generally 
contractually opt out of this power 
for the court (in s. 11 a) Arbitration 
law, but apparently not “for urgent 
measures” referred to in s. 11 b) 
Arbitration law. the Myanmar 
courts seem to keep an original 
jurisdiction for “urgent measures 
relating to the preservation of 
evidence and property” upon the 
application by a party, even in 
connection with foreign awards. 
nevertheless, the Arbitration law 
has made sure that courts do not 
intervene in the foreign arbitration 
too much, by limiting its power to 
urgent cases, and by subjecting 
the court order to subsequent 
orders by the tribunal on the same 

“the list: section 2 b) Arbitration 
law’s list of provisions of the law 
which apply to foreign arbitrations: 

 - s. 10 “reference to arbitration and 
stay of a suit before a court” 

 - s. 11 “Power of the court to 
intervene in an arbitration 
proceeding” 

 - s. 30 “Court assisting in taking 
evidence” 

 - s. 31 “Court enforcement of the 
interim orders of the arbitral 
tribunal” 

 - chapter 10 “recognition and 
enforcement of foreign arbitral 
awards

the same combination of domestic 
and foreign arbitration in one law is not 
uncommon internationally. but in such 
case one needs a clear determination 
which provisions apply to which type 
of arbitration. if not, this will result in 
significant uncertainty, as was the case in 
Malaysia and india (see the various bhatia 
international cases in india). 

s. 2 Arbitration law does make it clear 
that the list applies to foreign awards. 
one of the fundamental rules which was 
in our view missed in that line up, is s. 7 
Arbitration law which is the equivalent of 
art. 5 Uncitral Model law: 

there is no doubt that this 
provision applies to arbitrations 
with seat in Myanmar. And there 
is a very good basis in an ordinary 
reading of the text to argue that 
s. 2 b) Arbitration law should not 
be read in an exclusionary way, 
i.e. the provisions on the list are 
not the only ones which apply to 
foreign arbitration. After all, would 
not s. 3 “Definitions” (including 
the definition of international 
arbitration) and the general 
principles of Chapter 3 apply 
anyway? but if that is true, we have 
the problem that all provisions 
of the Arbitration law might 
potentially be applied to a foreign 
award, even those which we really 
want to reserve only for domestic 
arbitrations (such as a court 
challenge to an appointment of an 
arbitrator). that is not an attractive 
interpretation either. 

so, either way there is uncertainty 
here which could have been 
avoided in the text. we really 
would have rather seen s. 7 
Arbitration law mentioned in 
s. 2 b) Arbitration law. it would 
have made the case against 
interventionism (courts interfering 
with foreign arbitrations) stronger, 
and it would have brought the 
Arbitration law better in line with 
Uncitral and the nyC. 

“NotwithstaNdiNg 
aNythiNg 
CoNtaiNed iN aNy 
other law for tiMe 
beiNg iN forCe, iN 
Matters goverNed 
by this law, No 
Court shall 
iNterveNe exCept 
where so provided 
iN this law”.
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doMestiC arbitratioN 
with seat iN 
MyaNMar will have 
to be deCided with 
MyaNMar law as the 
substaNtive law. 

issue (in sections 11 c) through f ) 
Arbitration law).   

interim measures by a tribunal may 
but do not have to be recognized 
and enforced by a Myanmar court. 
the interim measure would have to 
be assimilated with a court order, 
and courts are limited by their own 
prescriptions in the Civil Procedure 
Code. the burden of proof is apparently 
on the applicant that the measure 
sought falls square within the authority 
of the court. 

Can a foreign tribunal’s decision on 
jurisdiction or temporary measures 
be challenged in a Myanmar court? 

typically, arbitration tribunals have the 
authority to decide themselves about 
their own jurisdiction. that is also the 
case under the Arbitration law. the 
Uncitral Model law provides in the 
possibility for a court to intervene 
immediately on that decision upon 
the request of a party. that would 
almost exclusively be the case in 
a court in the country where the 
arbitration takes place.  However, s. 47 
b) “Appeals” in Chapter 10 “recognition 
and enforcement of foreign arbitral 
awards” states that a “competent court” 
may hear appeals against an order by 
an arbitration tribunal determining 
whether it has jurisdiction. the same 
is provided for an order by the tribunal 
to grant or refuse temporary measures. 
so, who is this “competent court”?   

As art. V 1. e of the nyC and s. 46 b) 
6) of the Arbitration law provide, the 
competent authority to set aside or 
suspend a foreign award would be the 
one in the country where it was made. 
there is ample authority for this in 

international arbitration law as quoted 
in the white industries Australia 
limited v. the republic of india case 
(steel Corp. of the Philippines v. 
international steel services, inc., U.s. 
District Court for the western District 
of Pennsylvania, 6 Feb. 2008 (United 
states); empresa Colombiana de was 
Ferreas v. Drummond ltd., Colombian 
state Council, 24 oct. 2003 and 22 Apr. 
2004 (Colombia); karaha bodas Co. v. 
Perusahaan Pertambangan Minyak 
Dan Gas bumi negara, High Court of 
the Hong kong special Administrative 
region, 27 Mar. 2003 (Hong kong).

it seems clear to us that “competent 
court” would have to be read as 
“competent court in of the country 
in which the award was made”, 
which eliminates the possibility that 
a Myanmar court might provide a 
second forum for a party to challenge 
an interim award on jurisdiction. it is 
a pity that the text not simply say so, 
particularly given the definition in s. 
3 g) Arbitration law of “court” which 
only refers to Myanmar courts. one can 
imagine, given the ambivalent wording, 
that there will be parties at some stage 
in the future whom might want to test 
this issue before a Myanmar court. 

What happens when a claim is 
lodged before a Myanmar court 
even though the contract provides 
in foreign arbitration? 

obviously, it is key to the functioning 
of the nyC that in such a case, the 
Myanmar court would not allow the 
court case to proceed, and would just 
refer to that arbitration mechanism. 
the Arbitration law provides in the 
same key principle in s. 10, which 
applies to arbitrations with seat within 

and outside Myanmar. For this to 
happen, one of the parties must bring 
it up, though. the court cannot bring it 
up itself. 

A Myanmar court wishing to continue 
the court case, would have to find that 
the arbitration agreement is null and 
void, or cannot be applied. such a court 
decision would in any event be subject 
to appeal. the decision to stay the case 
is not subject to appeal. the Arbitration 
law thus has a baked-in preference in 
favour of international arbitration. 

Can two Myanmar-registered 
companies choose for arbitration 
overseas instead of arbitration with 
a seat in Myanmar? 

According to the letter of the Arbitration 
law, even two Myanmar national 
or resident parties can pretty much 
choose for international arbitration 
rather than an arbitration with a seat 

The Supreme Court of the Union
nay Pyi taw
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iNteriM Measures 
by a tribuNal May 
but do Not have 
to be reCogNized 
aNd eNforCed by a 
MyaNMar Court.

in Myanmar. by simply choosing an 
arbitral site outside of Myanmar, 
or by “expressly agreeing that the 
subject matter relates to more than 
one country”, the arbitration becomes 
“international” by definition. As such, 
those powers of Myanmar courts which 
only apply to arbitration proceedings 
with a seat in Myanmar, are ruled out. 
For example, a party cannot apply to a 
Myanmar court in order to set aside an 
award, or to challenge an arbitrator.   

other laws may prevent Myanmar 
parties from agreeing to arbitration 
overseas, or any arbitration at all. At 
this time, the Myanmar Companies Act 
1914 still provides that companies and 
persons may agree to arbitration under 
the (Myanmar) Arbitration Act, which 
until 2016 only provided in arbitration 
with seat in Myanmar. it was never clear 
if the reference was exclusive (“may” or 
“may only”), and an argument could 
be made that the freedom of choosing 
dispute settlement mechanisms in 
Foreign investment law 2012 has 
abrogated that provision as far as 
foreign investors are concerned. there 
can be little doubt now that companies 
and shareholders can use foreign or 
domestic arbitration.    

Can two Myanmar-registered 
companies choose to have their 
contract governed by foreign law? 

i would normally say “yes” to 
this question. there are very few 
Myanmar laws which prescribe the 
governing law of a contract between 

two parties, although there are of 
course contracts that are at least to 
some extent governed by Myanmar 
law, regardless what parties have 
agreed. the Arbitration law brings a 
potentially high-impact new element 
to this discussion. in s. 32 Arbitration 
law it is provided that in case the seat 
of arbitration is in Myanmar, and it is 
a domestic arbitration, “the arbitral 
tribunal shall decide on the dispute 
which is to be settled by arbitration in 
accordance with the substantive law in 
force of the republic of the Union of 
Myanmar”. 

it is important not to read this as if all 
disputes between Myanmar parties 
(which could include Myanmar-
registered subsidiaries of foreign 
investors) have to be decided under 
Myanmar law. According to the 
Arbitration law, one can perfectly 
have an international arbitration with 
a seat in Myanmar. A dispute between 
a foreign based party and a Myanmar 
based party, where parties have chosen 
for arbitration with seat in Myanmar, is 
an international arbitration with seat 
in Myanmar, for example. those parties 
may perfectly choose for their contract 
to be subject to english law. that is just 
a plain reading application of s. 3 (i) 
(definition of international arbitration) 
and s. 32 Arbitration law. 

it becomes less comfortable when 
two Myanmar parties have a contract 
governed under english law, and (i) 
they chose the arbitral seat in Myanmar 
and (ii) none of the elements defining 

an international arbitration of s. 3 (i) 
apply. because now, s. 32 says quite 
clearly that this is a domestic arbitration 
with seat in Myanmar, and it will have 
to be decided with Myanmar law as 
the substantive law. this issue is not 
dramatic. the same parties can simply 
opt for international arbitration with 
seat outside Myanmar to safeguard 
their application of foreign law to the 
contract. but if Myanmar wants to 
develop its own domestic arbitration 
industry in due course, the legislator 
might consider fixing this. 

Can Myanmar courts refuse to 
recognize foreign awards? The 
formal grounds

Courts of any signatory country of the 
nyC can, if they really want to, invoke 
one or more of the grounds for refusal 
to block the enforcement of a foreign 
award. the rationale of the nyC is 
that Myanmar courts are obligated to 
enforce foreign awards, except in case 
of a limited list of grounds for refusal. 
that fundamental principle is also 
found in Myanmar’s implementation of 
the nyC. the limited grounds are found 
in 46 b) and c) of the Arbitration law, 
and these are essentially just translated 
from the Uncitral Model law.  

rephrased, the formal grounds for 
refusing a foreign award are the 
following: 

1) one or more of the parties to 
the arbitration agreement was 
incapable to conclude such 

VDB Loi Commercial Disputes in Myanmar:  
Debt Recovery, Enforcement, Arbitration, Litigation

13 August 2015, sule shangri-la, yangon
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agreement. this could be the 
case when the person agreeing to 
arbitration on behalf of a company 
did so without proper authority 
(see for example, s. 152 Myanmar 
Companies Act). internationally 
we also often see issues when a 
party is a state-owned enterprise, 
but in Myanmar there are no 
general rules preventing a state-
owned enterprise from agreeing 
to arbitration. this question would 
presumably have to be decided by 
a Myanmar court with reference to 
the choice-of-law rules of Myanmar 
law.    

2) the arbitration agreement is not 
valid. this is the most frequent 
ground for a challenge to 
arbitration. A party could argue 
there was no consent, for example 
pursuant to a misrepresentation 
or fraud. it is also common for 
parties to claim that the language 
of the arbitration agreement is 
not sufficiently clear and thus 
inoperative. it is important to note 
that under the Arbitration law, in 
following of the Uncitral Model law, 
the validity of the agreement must 
be tested under the law applicable 
to the agreement, or, subsidiarly, 
under the law of the arbitral seat. 
so, the law to apply would rarely be 
Myanmar law. 

3) lack of due process: the party was 
not given proper notice of the 
various steps in the arbitration 
proceedings or was not able to 
present its case. Failing to show 
up as such, by intention, obviously 
does not suffice as long as one 

was given ample notice (overseas 
Cosmos inc v. vessel Corp. 148 f.3d 
51 (2d Cir. 1998). some parties try 
to claim that they had insufficient 
time to present their case, but such 
claims are usually not successful 
(Carters ltd v fransesco ferraro, yCa 
vol. 4, pp. 275; obergericht basle, 3 
June 1971, yCa vol. 4 1979, pp. 309).

4) the award deals with a dispute 
not contemplated by or not falling 
within the terms of the matters 
to be submitted to arbitration, or 
it contains decisions on matters 
beyond the scope of those 
submitted to arbitration. that 
means the tribunal has decided 
claims not considered by the 
parties or outside the arbitration 
agreement. For example, the award 
also decided on extra-contractual 
liability when parties only referred 
a question on contractual liability 
to the tribunal, or the award used 
english law where the arbitration 
agreement referred to Myanmar 
law. Another example would be a 
case where the award was made 
outside of the time limit set by the 
parties in the arbitration agreement.     

5) the composition or proceedings of 
the tribunal are not in accordance 
with the arbitration agreement or 
with the law of the arbitral site. if the 
agreement called for an arbitrator 
with certain qualifications, e.g. an 
architect, a Myanmar court could 
refuse to enforce the award if this 
was ignored by the appointing 
authority. it is not difficult for the 

losing party to claim that some 
procedural rule was infringed, but 
internationally courts do not easily 
agree that some imperfection is 
a sufficient reason not to enforce 
an award. in tongyuan v. uni-Clan, 
the High Court of Justice decided 
that even though the agreement 
called for arbitration in beijing, the 
proceedings which took place in 
shenzen were found not to be a 
violation given that the respondent 
had not shown any interest to show 
up anyway (yCa, vol. 26 2001, pp. 
886). 

6) the award is not yet in force or 
has been set aside. Myanmar 
courts have the authority under 
the Arbitration law to adjourn 
its decision on enforcement if an 
application has been made to a 
court in the arbitral site to set aside 
the award.   

Which disputes cannot be settled by 
arbitration in Myanmar?  

in addition to the formal grounds, 
there are two separate so-called ex-
officio grounds which Myanmar courts 
can use to refuse enforcing a foreign 
award. the first one is that the subject 
matter is not capable of being settled 
through arbitration. 

the Arbitration law in following of the 
Uncitral Model law, provides that if a 
Myanmar court finds that the subject 
matter of the dispute is not capable 
of settlement by arbitration under 
Myanmar law, the award does not have 

it is iMportaNt to 
Note that uNder the 
arbitratioN law, iN 
followiNg of the 
uNCitral Model, 
the validity of the 
agreeMeNt Must be 
tested uNder the 
law appliCable to 
the agreeMeNt, or, 
subsidiarly, uNder the 
law of the arbitral seat. 

Regional High Court of Yangon
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to be enforced. Myanmar law reserves 
certain matters for dispute settlement 
by the judiciary or by administrative 
proceedings. such reservations exist in 
a number of areas such as employment 
relations, competition, criminal cases 
and bankruptcy. when the law states or 
implies that arbitration cannot be used 
by the parties, the court is allowed not 
to enforce the award.    

Myanmar’s “public policy” exit

signatories of the nyC do not have 
to enforce foreign awards if the court 
finds that doing so would be contrary 
to the “public policy” of the country. 
the Uncitral Model law and the nyC 
provide in a potentially wide escape 
route for local enforcement through 
this exception. in the Arbitration 
law, which follows the same idea 
very closely, we have translated the 
corresponding term as “public interest”. 
Unlike  in Malaysia (s. 37 par 2 arbitration 
act 2005), new Zealand (s. 34 first 
schedule New zealand arbitration act 
1996) and singapore (s. 24 singapore 
international arbitration act 1994), the 
drafters of the Arbitration law did 
not take the opportunity to provide 
some additional guidance as to what 
is included in “public policy/interest”. 
that being said, it is well recognized 
that the concept is not defined in any 
exhaustive manner in those countries 
either. 

the Myanmar term used (“amyo thar 
akyo si pwar”) is not much used in 
connection with laws or rules, and more 
with society’s benefit and morality. this 
raises the question if “public interest” in 
Myanmar means something different 
from “Myanmar law”. interestingly, 
the distinction between rules of law 
developed by courts in the public 
interest and the meaning of public 
policy has been drawn before by the 
new Zealand Court of Appeal (amaltal 
Corporation v. Maruha (Nz) Corp ltd 
[2004] NzCa 17). in other jurisdictions, a 
violation of “public policy” has, among 
other notions, been equated with a 
violation of substantive law (oil and 
Natural gas Corp ltd v, saw pipes ltd 
2003 (5) sCC 705).   

it is noteworthy that as far as the 
recognition and enforcement of 
foreign judgments is concerned, 
Myanmar’s Civil Code of Procedure has 
an exception for violation of “natural 
justice”, not “public interest” or “public 

policy”. the statutes we referred to 
above from Malaysia, new Zealand and 
singapore also provide that a breach of 
natural justice is comprised within the 
concept of public policy.   

internationally, the “public policy” 
issue has the potential of being used 
by national courts to escape having to 
enforce foreign awards. the better view 
is that “the exception is only applicable 
when enforcement would violate the 
forum state’s most basic notions of 
morality and justice” (us disctrict Court 
of pennsylvania Cbs and others v. wak 
orient power & light ltd, decision of 12 
april 2001, No. 99-2996).  

What does this mean for the 
Myanmar situation? 

A number of the above grounds for 
refusal, such as the validity of the 
arbitration agreement and the legality 
of the arbitral proceedings, require a 
Myanmar court to make an assessment 
under foreign law when a party brings 
up the issue. that may be difficult for 
Myanmar courts to assess. For example, 
for an award about a sales agreement 
under new york law, the losing party 
might claim before a Myanmar court 
that the arbitration agreement was 
not even valid under new york law. 
the Myanmar court would then have 
to decide on such question. normally 
the tribunal, possibly with seat in 
the Us, would have looked into such 
an argument earlier. obviously the 
tribunal with seat in the Us or with 
Us arbitrators would be much better 
placed to decide on such a Us law 
question. it is hard to see what can be 
gained from letting a Myanmar court 
revisit this issue. but, this is the nyC 
system. whether it makes sense or not, 
Myanmar’s implementation is in line 
with the Uncitral Model law. 

similarly, the losing party to a 
singapore award might claim that 
some procedural error was made under 
singapore law. Again, the Myanmar 
court would have to come to a finding 
on this. 

More pressingly, what does “public 
interest” mean? this is a new term, and i 
can imagine some parties holding their 
breath the first time a district court or a 
high court will define the notion. is this 
going to be given a wide application 
or a restrictive one? luckily, given the 
jurisdiction thresholds i presume we 
will mostly have to deal with High 
Courts when it comes to international 
arbitration (District Courts decide 
cases from 10,000,000 MMk up to 
500,000,000 MMk, High Courts get 
involved from 500,000,000 MMk). since 
the term is not defined, one can almost 
guarantee an appeal to the supreme 
Court the first time a High Court gives 
meaning to the term.   

Is there anything you can do if a 
Myanmar court refuses to enforce 
your foreign award?  

the decision by a Myanmar court 
not to enforce a foreign award can 
be appealed to its appellate court. 

some countries have a reputation of 
being more likely to obstruct foreign 
awards based on “public policy” than 
others. How will Myanmar courts 
interpret and apply these grounds? 
Unfortunately, there is no way of 
knowing for sure until we have a 
body of test cases decided before the 
Myanmar courts. 

the supreme Court could lend a 
helping hand before it gets to that 
stage, though. Under s. 57 Arbitration 
law, the supreme Court is permitted 
to issue guidance to the courts under 
its authority. it would be very much 
appreciated if the supreme Court could 
use this power to restrict the judiciary’s 
freedom of interpretation of “public 
interest” in advance to appropriate 
extreme and rare situations. 

uNder s. 57 
arbitratioN law, the 
supreMe Court is 
perMitted to issue 
guidaNCe to the 
Courts uNder its 
authority. 
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Assuming the first court was the High 
Court, the aggrieved party can lodge 
an appeal with the supreme Court, in 
the hope of a different outcome.  

even if the Myanmar courts negate a 
foreign award improperly there are 
recourses for the injured party, as 
became clear in an interesting iCsiD 
case involving nearby bangladesh 
(saipem s.p.a. v. the people’s republic of 
bangladesh, iCsid Case No. arb/05/07). 
in this case italian company saipem 
commenced arbitration proceedings 
against government-owned 
Petrobangla in connection with a 
construction contract in the oil and gas 
sphere. this contract had an arbitration 
clause, with seat in bangladesh.  During 
the arbitration, Petrobangla requested 
several procedural measures about 

witness statements, which were denied 
by the arbitration tribunal. Petrobangla 
then applied to the local courts against 
those orders, and obtained a decree 
from the local court that the tribunal’s 
authority to conduct the arbitration 
is revoked. nevertheless, the tribunal 
continued proceedings, and finally 
made an award in favour of saipem.  
the supreme Court of bangladesh later 
decreed that the award was null and 
void, and cannot be enforced. 

saipem then  commenced an 
investment treaty arbitration 
case before iCsiD on the basis of 
the bangladeshi-italian bilateral 
investment treaty. saipem’s main 
argument was that through the illegal 
actions of its courts, bangladesh has 
expropriated saipem’s property (a 
contract claim) in bangladesh. the 
iCsiD tribunal agreed with saipem 
and ordered bangladesh to pay the 
compensation of the arbitration 
award plus interests.   

A somewhat similar case developed in 
connection with india. in the Uncitral 
arbitration white industries australia 
limited v. the republic of india of 30 
November 2011, white industries had 
prevailed in an international arbitration 
over Coal india, a state-owned 
enterprise. However, the Calcutta High 
Court set aside the award. An appeal by 
white industries before the supreme 
Court has been pending since 2004. 
the international tribunal found that 
india had violated the india-Australia 
bilateral investment treaty’s Most 
Favoured nation provision. 

in the end, it remains to be seen how 
the Myanmar courts will interpret this 
ground of refusal.   

related vdB lOi PuBlicatiOns

 special goods tax law 
provides boost for local 
cigarette, wine and alcohol 
producers

 Client alert – emission 
guidelines issued

 Client alert: temporary 
exemption on stamp duty 
penalties

 Client alert: second round 
of foreign bank licensing in 
Myanmar

 5 reasons why your bid bond 
May be late in Myanmar (and 
how to avoid that)

 the Central bank of Myanmar 
Cancels foreign exchange 
licenses. but Not really.

edwin’s practical and highly engaged approach makes him 
uniquely suited to advise foreign investors on their projects 
and deals in Myanmar. He and his team advise multinationals, 
strategic and financial investors in a wide range of sectors as 
well as commercial banks, development financial institutions or 
non-bank financial institutions.  

edwin’s strongest points are probably his deep understanding of 
what really works in practice locally and his strong Government 
relations, having regularly acted for various state-owned 
enterprises and Government departments. He and his team 
assist the Government with privatizations and corporatizations 
in the energy, transportation and telecommunications sectors. 
He has a wealth of personal experience negotiating with and 
providing technical assistance to the Myanmar investment 
Commission. 

He has assisted a large number of projects from start to finish, 
including manufacturers in the thilawa seZ, power plants, 
mobile network operators, global beer brands, oil and gas 
supermajors, and infrastructure developers.   

the tribuNal 
CoNtiNued 
proCeediNgs, aNd 
fiNally Made aN 
award iN favour of 
saipeM.  the supreMe 
Court of baNgladesh 
later deCreed that 
the award was Null 
aNd void, aNd CaNNot 
be eNforCed. 
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